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greater than 0.31 cubic meters per liter 
and an API gravity equal to or greater 
than 40 degrees and an actual annual 
average hydrocarbon liquid throughput 
equal to or greater than 79,500 liters 
per day. Flash emissions occur when 
dissolved hydrocarbons in the fluid 
evolve from solution when the fluid 
pressure is reduced. 

Surface site means any combination 
of one or more graded pad sites, gravel 
pad sites, foundations, platforms, or 
the immediate physical location upon 
which equipment is physically affixed. 

Tank battery means a collection of 
equipment used to separate, treat, 
store, and transfer crude oil, conden-
sate, natural gas, and produced water. 
A tank battery typically receives crude 
oil, condensate, natural gas, or some 
combination of these extracted prod-
ucts from several production wells for 
accumulation and separation prior to 
transmission to a natural gas plant or 
petroleum refinery. A tank battery 
may or may not include a glycol dehy-
dration unit. 

Temperature monitoring device means 
an instrument used to monitor tem-
perature and having a minimum accu-
racy of ±2 percent of the temperature 
being monitored expressed in °C, or ±2.5 
°C, whichever is greater. The tempera-
ture monitoring device may measure 
temperature in degrees Fahrenheit or 
degrees Celsius, or both. 

Total organic compounds or TOC, as 
used in this subpart, means those com-
pounds which can be measured accord-
ing to the procedures of Method 18, 40 
CFR part 60, appendix A. 

UA plus offset and UC is defined as 
the area occupied by each urbanized 
area, each urban cluster that contains 
at least 10,000 people, and the area lo-
cated two miles or less from each ur-
banized area boundary. 

Urban-1 County is defined as a county 
that contains a part of a Metropolitan 
Statistical Area with a population 
greater than 250,000, based on the Office 
of Management and Budget’s Standards 
for defining Metropolitan and 
Micropolitan Statistical Areas (December 
27, 2000), and Census 2000 Data released 
by the U.S. Census Bureau. 

Urbanized area refers to Census 2000 
Urbanized Area, which is defined in the 
Urban Area Criteria for Census 2000 

(March 15, 2002). Essentially, an urban-
ized area consists of densely settled 
territory with a population of at least 
50,000 people. 

Urban cluster refers to a Census 2000 
Urban Cluster, which is defined in the 
Urban Area Criteria for Census 2000 
(March 15, 2002). Essentially, an urban 
cluster consists of densely settled ter-
ritory with at least 2,500 people but 
fewer than 50,000 people. 

Volatile hazardous air pollutant con-
centration or VHAP concentration means 
the fraction by weight of all HAP con-
tained in a material as determined in 
accordance with procedures specified in 
§ 63.772(a). 

[64 FR 32628, June 17, 1999, as amended at 66 
FR 34551, June 29, 2001; 72 FR 37, Jan. 3, 2007; 
77 FR 49569, Aug. 16, 2012] 

§ 63.762 Affirmative defense for viola-
tions of emission standards during 
malfunction. 

(a) The provisions set forth in this 
subpart shall apply at all times. 

(b)–(c) [Reserved] 
(d) In response to an action to en-

force the standards set forth in this 
subpart, you may assert an affirmative 
defense to a claim for civil penalties 
for violations of such standards that 
are caused by malfunction, as defined 
in 40 CFR 63.2. Appropriate penalties 
may be assessed; however, if you fail to 
meet your burden of proving all of the 
requirements in the affirmative de-
fense, the affirmative defense shall not 
be available for claims for injunctive 
relief. 

(1) To establish the affirmative de-
fense in any action to enforce such a 
standard, you must timely meet the re-
porting requirements in paragraph 
(d)(2) of this section, and must prove by 
a preponderance of evidence that: 

(i) The violation: 
(A) Was caused by a sudden, infre-

quent, and unavoidable failure of air 
pollution control equipment, process 
equipment, or a process to operate in a 
normal or usual manner; and 

(B) Could not have been prevented 
through careful planning, proper design 
or better operation and maintenance 
practices; and 

(C) Did not stem from any activity or 
event that could have been foreseen 
and avoided, or planned for; and 
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(D) Was not part of a recurring pat-
tern indicative of inadequate design, 
operation, or maintenance; and 

(ii) Repairs were made as expedi-
tiously as possible when a violation oc-
curred. Off-shift and overtime labor 
were used, to the extent practicable to 
make these repairs; and 

(iii) The frequency, amount and dura-
tion of the violation (including any by-
pass) were minimized to the maximum 
extent practicable; and 

(iv) If the violation resulted from a 
bypass of control equipment or a proc-
ess, then the bypass was unavoidable to 
prevent loss of life, personal injury, or 
severe property damage; and 

(v) All possible steps were taken to 
minimize the impact of the violation 
on ambient air quality, the environ-
ment, and human health; and 

(vi) All emissions monitoring and 
control systems were kept in operation 
if at all possible, consistent with safety 
and good air pollution control prac-
tices; and 

(vii) All of the actions in response to 
the violation were documented by 
properly signed, contemporaneous op-
erating logs; and 

(viii) At all times, the affected source 
was operated in a manner consistent 
with good practices for minimizing 
emissions; and 

(ix) A written root cause analysis has 
been prepared, the purpose of which is 
to determine, correct, and eliminate 
the primary causes of the malfunction 
and the violation resulting from the 
malfunction event at issue. The anal-
ysis shall also specify, using best moni-
toring methods and engineering judg-
ment, the amount of any emissions 
that were the result of the malfunc-
tion. 

(2) Report. The owner or operator 
seeking to assert an affirmative de-
fense shall submit a written report to 
the Administrator with all necessary 
supporting documentation, that it has 
met the requirements set forth in para-
graph (d)(1) of this section. This affirm-
ative defense report shall be included 
in the first periodic compliance, devi-
ation report or excess emission report 
otherwise required after the initial oc-
currence of the violation of the rel-
evant standard (which may be the end 
of any applicable averaging period). If 

such compliance, deviation report or 
excess emission report is due less than 
45 days after the initial occurrence of 
the violation, the affirmative defense 
report may be included in the second 
compliance, deviation report or excess 
emission report due after the initial 
occurrence of the violation of the rel-
evant standard. 

[77 FR 49569, Aug. 16, 2012] 

§ 63.763 [Reserved] 

§ 63.764 General standards. 

(a) Table 2 of this subpart specifies 
the provisions of subpart A (General 
Provisions) of this part that apply and 
those that do not apply to owners and 
operators of affected sources subject to 
this subpart. 

(b) All reports required under this 
subpart shall be sent to the Adminis-
trator at the appropriate address listed 
in § 63.13. Reports may be submitted on 
electronic media. 

(c) Except as specified in paragraph 
(e) of this section, the owner or oper-
ator of an affected source located at an 
existing or new major source of HAP 
emissions shall comply with the stand-
ards in this subpart as specified in 
paragraphs (c)(1) through (3) of this 
section. 

(1) For each glycol dehydration unit 
process vent subject to this subpart, 
the owner or operator shall comply 
with the requirements specified in 
paragraphs (c)(1)(i) through (iii) of this 
section. 

(i) The owner or operator shall com-
ply with the control requirements for 
glycol dehydration unit process vents 
specified in § 63.765; 

(ii) The owner or operator shall com-
ply with the monitoring requirements 
specified in § 63.773; and 

(iii) The owner or operator shall com-
ply with the recordkeeping and report-
ing requirements specified in §§ 63.774 
and 63.775. 

(2) For each storage vessel with the 
potential for flash emissions subject to 
this subpart, the owner or operator 
shall comply with the requirements 
specified in paragraphs (c)(2)(i) through 
(iii) of this section. 

(i) The control requirements for stor-
age vessels specified in § 63.766; 
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